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Introduction

Starting a business is expensive and time-consuming. Accumulating capital,
hiring talent, buying insurance, doing market research—all these tasks and more make
opening a small business among the hardest things a person can ever attempt. Yet
people surmount these obstacles because the rewards of business ownership can be
enormous.’ Economic independence and opportunity are central components of the
American dream, deeply embedded in our nation’s history and tradition.? The Supreme
Court has made clear that the right to engage in a trade or profession is one of the
“libert[ies]” protected by the Constitution, and that states may restrict that liberty only
s0 far as necessary to protect the public health and safety.3

Sadly, government often obstructs economic opportunity by imposing barriers to
entry that bear little relationship to public health and safety. Occupational licensing
requirements, for example, commonly force prospective business owners to undergo
expensive and time-consuming educational and training requirements before they may
legally practice a trade or profession.* While the Constitution requires that these
restrictions be rationally related to a person’s “fitness and capacity to practice” the trade
or profession,® in practice they are frequently abused to protect established companies
against competition from newcomers.5

Worse than occupational licensing laws, however, are laws that require a
business to obtain a “certificate of public convenience and necessity” or “certificate of
need” (CON) before beginning operations. Unlike occupational licensing laws, CON
requirements do not purport to determine whether a person is educated, trained, or
skilled before going into business. Instead, they are expressly aimed at preventing
competition against established companies, regardless of quality or skill.” Devised in
the late nineteenth century to regulate public utilities and natural monopolies, today
they apply to a variety of industries—especially the taxicab industry and moving
companies—where they have no economic justification. The consequence, as public
choice theory would predict, is that existing firms exploit the power of CON
requirements to prevent competition, drive up the cost of living to consumers, and
deprive entrepreneurs of their constitutionally guaranteed right to economic liberty.

In this article, I will address the economic and constitutional problems raised
when CON requirements are applied to normal, competitive markets. I will focus on a
recently abolished CON requirement for moving companies in Missouri.? My recent
litigation challenging the constitutionality of that statute® provides a particularly
revealing case study of the abuse of government regulation for private ends, rather than
for public welfare. In Part I of this article, I explore the history of CON laws and their
application to the moving industry as well as the state of the law regarding their



constitutionality. In PartII, I discuss the Missouri law, as a case study of how
established industries exploited the power of these laws to bar legitimate competition.
In Part IIT, I discuss what the Missouri case, which is typical of the rent-seeking
dynamics at work in CON regimes can teach us about the application of rational basis
scrutiny to cases involving the right to earn a living. In Part IV, I conclude that CON
laws, at least when applied to competitive, non-public utility markets, are
unconstitutional.

. CON Laws
A. How CON Laws Work

The “certificate of public convenience and necessity” or “certificate of need”
requirement is a type of prior restraint applied to businesses other than the press.’® A
typical CON law forbids any person from engaging in a specified trade without first
obtaining a certificate, and establishes, or allows an administrative agency to establish,
the procedure for obtaining that certificate.!! Ordinarily the applicant must fill out
some forms describing the service to be provided, the equipment the applicant will use,
the applicant’s experience, and other details.’? The applicant must also prove that he or
she meets the insurance requirements specified in the statute, and that he or she is
familiar with and promises to obey the applicable safety standards and price
regulations.®®

After the application is filed and deemed complete, the agency notifies the
existing certificate holders that a person has applied for a new certificate, and gives the
existing firms— the opportunity to file objections against the granting of a new
certificate.¥ This essentially means that existing firms can veto, or at least significantly
burden, their own potential competitors; although, in theory, other members of the
public can also object, it appears that this virtually never happens. Objections are
usually informal: the existing firm is required only to recite certain statutory language,
and is not required to submit legally admissible evidence or sign under penalty of
perjury. (A typical example of such an objection appears in Appendix A.) Once such
an objection is filed, the agency must typically schedule a hearing to decide whether to
grant the certificate. Some CON requirements allow the agency to dispense with a
hearing if no application is filed, but others require a hearing in every instance.

At the hearing, the applicant must prove that there is a “public need” for the
proposed new service—or some standard to that effect—in order to be allowed to
operate. The statute typically does not specify what kind of evidence is required, or
what standard of review is applied, or if it does so, it articulates these factors in
extremely broad and vague terms.!® As a result, administrative agencies enjoy nearly
unlimited discretion to interpret “public need” (or whatever similar terminology is
used) however they wish."” They may also take a great deal of time to make their
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decisions. Such delay can be very costly to an applicant. So, too, can the cost of legal
representation, since the laws of many states require any business organized as a
corporation to be represented by an attorney at any administrative hearing; the owner
may not represent the corporation herself.1

Kentucky is a representative example. That state requires that all movers of
household goods obtain a Certificate from the state’s Transportation Cabinet Division of
Motor Carriers.” Operating without a Certificate is a misdemeanor for which the
punishment is a fine between $2,000 and $3,500. But when a person applies for a
Certificate, the Division notifies existing Certificate holders, giving them the
opportunity to file a “protest” against the granting of the application.?! If a protest is
filed, the Division is required to convene an administrative hearing to decide whether
or not to grant the Certificate. If no protest is filed, the Division may choose to waive
the hearing requirement.

The standards for issuing a Certificate are as follows: the applicant must be

[1] fit, willing, and able properly to perform the service proposed and to
conform to the [statutes regulating the practices of moving companies]
and the requirements, [rules and] regulations of the [Division of Motor
Carriers], and [2] further that the existing transportation service is
inadequate, and [3] that the proposed service...is or will be required by
the present or future public convenience and necessity, and [4] that the
proposed operation, to the extent authorized by the certificate, will be
consistent with the public interest and the transportation policy declared
in this chapter.?2

No statute, regulation, or case law defines the terms “inadequate,” or “present or future
public convenience and necessity,” or explains what types of service are “consistent
with the public interest.”? This lack of definition is a common feature of CON
restrictions.?

State regulations require any person filing a protest to state the grounds for that
protest,” but there is no requirement that the protest be sworn, or notarized, or contain
admissible evidence of any sort; nor does any rule specify which grounds are or are not
a proper basis for invoking the hearing procedure. At the hearing, an applicant
organized as a corporation must be represented by an attorney.* The applicant bears
the burden of proof. If he or she cannot prove that existing services are inadequate, or
that future public necessity will require the new service, then the application must be
denied.” Although considerations of public health and safety factor into the assessment
of whether the applicant is “fit, willing, and able properly to perform the service,” the
other provisions of the statute—regarding “public convenience and necessity” and the
“public interest” —are undefined and implicitly encourage discriminatory and
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protectionist regulation. That favoritism is explicit in the “adequacy” element, which
requires the Division to presume against allowing new firms to enter the market, and to
deny licenses even to fully qualified applicants simply because they would compete
against existing firms.?® But even aside from the statutory and regulatory text and the
substantial risk that a fully qualified applicant will be rejected, the process itself serves
as an effective barrier to entry, since by merely submitting a “protest” —even one which
makes no admissible evidentiary claims—an existing firm can force a prospective
competitor to undergo an expensive and time-consuming hearing process. This
procedural hurdle is often enough to block qualified and conscientious entrepreneurs
from entering the market.

B. CON Laws: Public Benefit or Rent-Seeking Bonanza?

CON laws originated in the late nineteenth century, primarily to regulate
railroads.? In the leading article on the history of CON laws, William Jones identifies
the following rationales advanced for such laws: they would promote economic
efficiency by preventing “wasteful duplication” of services available in the market; bar
“excessive competition”; prevent “cream-skimming” —i.e., the economic incentive to
avoid the economically inefficient practices that regulated firms are often required to
engage in; protect private investments in public utilities; and protect against
environmental damage, the shutting down of desirable public services, or other
perceived costs of increased competition.®® Experience, however, demonstrates that
these economic arguments for CON restrictions are either unpersuasive or obsolete, and
that the persistence of such regulations is better explained by the rent-seeking behavior
predicted by public choice theory.

The first two arguments reflected fashionable economic theories of the time
which held that economic competition was wasteful and destructive.3* The notion of
“wasteful” competition held that if, for example, multiple rail lines were established
between the same cities, this represented a waste of resources, since only one rail line
was necessary.®? Competition was also seen as destructive because it would drive
prices down, progressively forcing firms to cut services and quality in order to stay
afloat, and eventually driving profits down to such a degree that the businesses would
go bankrupt.®® These theories were never very plausible. Free competition tends
toward efficiency precisely because nobody can know a priori whether one railway line
or two or more are “needed” between the two cities; this can be determined only by
trying it out and seeing how supply and demand function. If, in fact, there is only
sufficient demand for one railroad line, the second line will be unable to meet its costs
and will go out of business. To call this “wasteful” is to ignore the role that market
competition plays in discovering consumer preferences and in the creation and
innovation of ways to meet consumer demand.* Moreover, the alternative—in which
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central planners are charged with the authority of determining what sorts of products
or services are “really needed” in a market—would certainly be far less efficient than
competition, subject to insoluble problems of knowledge® and the perverse incentives
we call “rent seeking.”** Contrary to the charge of “destructiveness,” competition is
creative precisely because it allows market participants to grope forward to discover
what consumers and producers really want, and strives to meet those ever-changing
demands in ways that no alternative could ever match.¥ This process is better
described as “creative destruction,” a dynamic process that disciplines firms and
ensures that they meet consumer demand in order to flourish.3

The next two rationales for CON laws—preventing “cream-skimming” and
protecting private investment in public services—apply only to public utilities.
“Cream-skimming” occurs when a business seeks an advantage over its regulated
competitors by discarding inefficient business practices that its competitors are forced
to comply with. For example, if the government requires a railroad to serve a small,
out-of-the-way town at an economic loss, a competing railroad might “skim the cream”
by providing service only on those routes that are profitable. The CON law regime
would help prevent this by strengthening the regulatory agency’s power to compel all
railroads to serve the small, out-of-the-way town. Note that this theory contradicts the
earlier theory that CON laws would promote economic efficiency; the “cream-
skimming” rationale is that CON laws will restrict the competitive pressures that move
toward efficiency. Note also that the “cream” is there for the skimming only because
the existing firms are legally forced to engage in economically inefficient behavior in the
first place. That the market would encourage others to “skim the cream” should be
regarded as an example of the strength of markets to resist the inefficiency of such
mandates. “Often what is characterized as ‘cream skimming’ by an incumbent
monopolist is really a sign that, because of technological change, the market is
becoming competitive.”4

Protecting private investment in public utilities is a more substantive argument,
but in the years since CON laws were devised, its relevance has diminished. During the
latter decades of the nineteenth century, public utility services were often provided by
private contractors acting under some form of government charter. By giving these
licensees a near monopoly, CON laws were thought to encourage private investment in
the construction and operation of utilities, similar to the way patents are said to create
incentives for innovation. But one of the primary reform goals of the Progressive Era
was to eliminate the favoritism and graft that resulted from this scheme by replacing it
with a civil service system under which government owned and operated public
utilities directly, instead of outsourcing these services to favored private corporations.*!
The shift to government ownership and away from the franchise model largely, though
not entirely, mooted the importance of guaranteeing private investment in public
utilities. Fewer private investors needed the promise of a near-monopoly provided by
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the CON law system, because the utilities which the private investors previously
financed were now financed with tax dollars and built by government employees. Of
course, in the moving industry, this concern is generally beside the point, since in
today’s world, private household goods movers do not seriously compete with public
utilities like railroads, and since the government does not operate its own moving
companies, or issue franchises for moving companies. Nowadays, moving companies
are ordinary private businesses in a competitive market.

Even where these concerns are not rendered moot, one must keep in mind that
implementing a CON law regime has costs. By deterring competitors from offering
more economically efficient alternatives, CON restrictions can deprive the public of just
the sort of information it most needs: evidence that there are cheaper and better ways of
providing the service than the permitted utility service is providing. Blocking
competition may encourage investment in the public utility —but it simultaneously
discourages others who might have better ideas from trying to participate. One recent
example can be found in the rise of “ride-sharing” enterprises in cities throughout the
world, which use smart-phone technology to substitute for traditional taxicab services.
Businesses like Uber*? allow consumers to hire drivers and to pay them remotely
through their cellular phones, instead of hailing a taxicab. The service is fast,
inexpensive, and offers both riders and drivers a wider array of choices. For precisely
these reasons, incumbent taxicab services have filed lawsuits against Uber, alleging
among other things that the firm is operating an unlicensed taxicab operation.*

Whatever the merits of the “cream-skimming” and incentive rationales, they
apply only to public utilities, or perhaps to markets that feature some kind of monopoly
characteristics.* They do not apply to private markets with healthy competition. In
these, “cream-skimming” is simply the ordinary competitive process on which the
economy depends for innovation and growth, and encouraging investment where
market demand is lacking is rightly seen as foolhardy.

Finally, CON laws were seen as a means of preventing harmful externalities,
such as environmental pollution or the shutting down of complimentary or competitive
businesses in consequence of competition. Here, too, the CON regime makes sense, if at
all, only in the realm of public utilities. In ordinary competitive markets, there is no
sense in protecting competitive or complimentary businesses from the consequences of
legitimate competition, since that only raises costs to consumer, stifles innovation, and
rewards the inefficient while punishing the efficient. Preventing environmental harm
may be a worthwhile endeavor, but it is far more sensible to accomplish this through
ordinary regulations, pollution controls, nuisance lawsuits, inspections, and the like,
than through barring a business from the market—regardless of its quality —simply
because public officials believe there are already “enough” such companies.

Restricting the number of firms that may operate in a market on the basis of such
bureaucratic calculations of efficiency is impossible, and attempting it is dangerous. It
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is not possible for a government agent to determine whether or not the general public
“needs” a new business of the sort in question. To measure, let alone to predict, public
need in this way would require a mountain of information that even private industry,
with all its sophisticated tools for measuring consumer preferences and desires, does
not have. Private industry has enormous incentives to measure and anticipate
consumer preferences, and yet it frequently gets such questions wrong.* To expect a
government entity —which has no such incentive to get the question right, and often has
fewer resources to measure and anticipate future consumer needs—is nothing short of
delusional. It is even more absurd to expect a government entity to determine what the
public will deem “convenient,” in addition to “necessary.” While necessity might
conceivably be reduced to some quantitative value that a bureaucratic agency could
measure, convenience is a far more complicated and individualistic matter. It is rarely
possible for a person to know what is “convenient” even for himself, let alone for
another person. It would not have been possible for a government agency to determine
whether cell phones or hybrid cars are “convenient” for the general public, let alone
whether Starbucks coffee shops or gourmet cupcake stores are “convenient.” Yet they
evidently are—witness their economic success. This is but a variation on the
“knowledge problem” articulated by Friedrich Hayek: to coordinate the economy from
the top down, the government would need to have access to a virtually infinite amount
of information, which cannot be effectively marshaled by any single mind or agency, in
part because that information is often not even known to the consumers themselves.

But it is not only foolhardy to expect the government to determine whether a
prospective business is “convenient” and “necessary” for the general public, it is also
dangerous to make the attempt. Because CON laws are barriers to entry, creating an
artificial shortage of the services at issue, existing license-holders are able to charge
above market rates. A license is accordingly valuable, sometimes to an extreme. In
New York City, for example, a medallion that allows a person to operate a single
taxicab was recently sold for over $1 million.%

Public choice theory would predict that because a certificate to operate is worth
so much money, it becomes subject to the pressures of rent-seeking. Established firms
seek to use the government to prevent competition and to protect their “turf” against
new competitors. Such efforts will often be disguised as protections for public health
and safety —as Sir Edward Coke remarked of a similar regulatory scheme over four
centuries ago, those who advocate such laws “look one way and row another; pretend
public benefit, intend private.”#” This is slightly unfair, since many of the existing firms
that demand stronger barriers to entry genuinely believe that such barriers will help
protect the general public. Ensuring, for instance, that florists have a college degree
likely will have some non-zero effect in preventing harm to the public. But it will have
that effect only at the cost of depriving the public of services of those who do not
qualify under the rule, thus encouraging stagnation and “political entrepreneurship” —
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i.e., the diversion of economic resources to political lobbying and away from
productivity and innovation.

As a license to operate a business becomes more rare and harder to get, and its
value accordingly increases, firms will invest greater amounts of time and money in the
effort to obtain (or block) such licenses. The result is less availability of services, lower
quality services, higher prices, and less economic opportunity. Public choice theory
would predict that a CON regime would lead to these results, instead of the greater
efficiency and protection of public enterprises predicted by the older theories on which
CON laws were designed. Public choice theory would also predict that as economic
and technological circumstances change, CON laws would nevertheless remain on the
books— vigorously defended by incumbent firms—long after the economic rationales
on which they were based were rendered obsolete even on their own terms. As Judge
Posner has written, CON laws

are worse than superfluous; they constitute a barrier to entry that may
perpetuate monopoly long after a market has ceased to be naturally
monopolistic. A firm that reckons that cost conditions are now favorable
to entry must convince a government agency of the fact. That will require
a formal submission, substantial legal and related expenses, and a delay
often of years—all before the firm may commence operations. The costs
and delay are alone enough to discourage many a prospective entrant.
Much more is involved than running a procedural gauntlet, however, for
ultimate success is by no means certain. The favor with which regulatory
agencies look upon entry varies with the agency and the period, but the
predominant inclination has been negative; there is now a good deal of
evidence that the certificating power has been used to limit greatly the
growth of competition in the regulated industries.*

In a field like the moving industry, which features relatively low start-up costs
and would otherwise make a prime opportunity for unskilled or inexperienced
workers, or workers with few language skills or other obstacles to advancement, the
consequences can be particularly inhumane: obstructing economic opportunity for
precisely those people who need it most.

Another common justification for CON regimes is that allowing existing firms to
participate in the process for determining whether an applicant should be granted a
Certificate helps to harness the existing firms” knowledge regarding the applicant.
Since officials may not be as familiar with the applicant’s business, or with economic
factors relevant to the application, the opportunity to challenge an applicant gives
experiences businesses the chance to provide the agency with necessary information.*
But this argument is implausible, given the strong incentives that existing firms have to

8



block potential competition for self-interested reasons rather than to participate in a
disinterested fashion as a guardian of the public interest. The fact that CON restrictions
operate as an anti-competitive restraint on trade rather than as a means for harnessing
relevant information for a public-spirited assessment of an applicant’s fitness is shown
by the fact that existing firms are usually not required to prove or even allege any
danger to the public in order to object to the granting of an application; indeed, such
objections typically need not be signed under penalty of perjury, or contain any legally
admissible evidence or allegations whatsoever. Further, CON restrictions generally bar
consumers from participating in the proceedings, or at least make no provision by
which they may do so,* which would make no sense if the process were aimed at
obtaining relevant information. Finally, CON statutes often provide that competitive
impact on an existing firm is sufficient cause for the denial of the application, even
where the applicant is fully qualified and safe.s

It appears that nothing but an historical accident is responsible for the initial
application of CON requirements to the modern moving industry. In the years
following World War I, states and cities began using CON requirements to bar
automobile-based taxicab and household goods movers from competition against
trolley lines, again in an effort to protect private investment in the trolleys.? These laws
generally lumped taxicabs and moving companies together, as “carriers of persons or
property,” apparently without considering whether the two industries presented the
same competitive threat to existing trolley companies.

As trolleys vanished from the scene in the latter half of the twentieth
century, the CON laws remained in place, partly out of inertia, but also because by that
time, they had gained an economic constituency in the form of existing licensees with
an economic incentive to bar competition. As a result, the moving industry —which
was never a public utility; which had none of the economic features that characterize a
utility or a monopoly; which had low start-up costs and was no greater threat to the
environment or the public welfare than any other fully competitive industry —found
itself under a regulatory regime designed for a pre-Civil Service era of railroads and
streetcars, and which even on its own terms made sense only with regard to
transportation of persons and not property. Worse, it found itself subject to an anti-
competitive legal regime that allows existing firms to exert monopoly powers in an
industry that otherwise would be an ideal entry-level job for unskilled workers. If it is
“revolting to have no better reason for a rule of law than that so it was laid down in the
time of Henry IV,”% surely it is more revolting to have a rule of law based on economic
fallacies, designed for a world that is now long gone, and for a different industry
entirely, and which, “[i]nstead of protecting consumers...increases and sustains the
power of regulated private entities to influence the pricing, output, and allocative
decisions of the intrastate motor carrier market.”5



Il. Missouri’s Mover CON Law: A Case Study in Rent-Seeking

Public choice theory predicts that where the government can redistribute wealth
or opportunities between private groups, those groups will invest their resources in
obtaining favorable legislation that will benefit them or handicap their rivals. Entry
restrictions like occupational licenses or CON laws are made-to-order examples.
Licensed insiders seek to block competition and to create an artificial scarcity that raises
the prices insiders can charge. Public choice theory would predict that under a CON
regime, existing firms will engage in rent-seeking behavior such as spending resources
on policing rivals instead of improving service and lowering costs, or seeking to make
Certificates more difficult or expensive to obtain. They will also try to “capture” the
regulatory agency charged with enforcing the restriction, which likely would include
exploiting vague statutory language that would expand regulators” power to bar
entrants.®

In 2010, I filed a lawsuit challenging the constitutionality of Missouri’s CON law
on behalf of a St. Louis entrepreneur named Michael Munie, and his firm, ABC Quality
Moving, Inc.* The evidence revealed in that case provides a particularly stark
vindication of these predictions.

The Missouri CON law was typical of those found in most states, with a few
interesting differences.” It prohibited any person from operating a moving service
without first obtaining a Certificate from the Motor Carrier Services Division of the
Department of Transportation (Division).® The statute set forth the following criteria
for obtaining a Certificate:

(1) the applicant must be “fit, willing and able to properly perform the
service proposed, and to conform to the [law]”

(2) the proposed company would “serve a useful present or future public
purpose,” and,

(3) if anyone files an objection to the issuance of a Certificate, the
application would be denied if the objector showed “that the
transportation to be authorized by the certificate will be inconsistent with
the public convenience and necessity.”>

The statute provided further that whenever an existing firm objected to the
issuance of a Certificate, the Division must consider “the diversion of revenue or traffic
from existing carriers”® when deciding whether the applicant met the criteria for a
certificate.
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The first thing to notice about these rules is how vague they are. While “fit,
willing and able” is relatively objective—and is a common element of CON statutes—
the terms “useful present or future public purpose” and “public convenience and
necessity” were left undefined.®* No law, regulation, judicial opinion, employee
handbook, or other authority in Missouri provided any definition or explanation of
these terms. Indeed, the term “useful present or future public purpose” was unique to
this statute, and was not to be found in the law of any other jurisdiction. The statute
therefore failed to address what sorts of purposes were “useful” or not, or how the
agency would determine “future” as opposed to present purposes.

The process of obtaining a Certificate began when a person submitted an
application, called an MO-1 application, which requested information about the
applicant’s finances, experience, and insurance, as well as the geographical areas in
which the applicant sought to provide service. Employees of the Division would first
review the application to ensure it was complete.?? Division staff would then review the
applicant’s record to see if the person was insured, had safety infractions or a criminal
background, and so forth. This determination would satisfy the first criterion above:
the “fit, willing and able” test.

The Division then required any applicant to provide “statements of support” —
typically a written statement from a potential customer—which would declare that the
customer would, if given the chance, hire the applicant to provide moving services.s
The Division held that these “statements of support” would provide satisfactory
evidence that the proposed moving company would “serve a useful present or future
public purpose.” But the Division did not require any particular number of statements
in order to establish “usefulness.” Nor did it investigate the truth of any of the claims
made in such a “statement,” or give greater credence to one kind of statement over
another. For example, a statement from a reputable business owner would not be given
more weight than a statement from an unknown neighbor.65

Upon concluding that the proposed moving service would serve a useful
purpose, the Division was then required to publish a notice of the submitted application
in a newsletter, called the Notice Register, which was distributed to the existing
Certificate holders.% This notice informed the established moving companies about the
application, including the geographical range in which the proposed service would
operate, and invited them to file objections —called “interventions” —protesting the
issuance of the Certificate.s” According to the statute, an intervenor was required to
specify “its interest” in the application, but not the grounds for objecting; nor were
such interventions required to be sworn, notarized, or contain any legally admissible
evidence.®

Upon the filing of an intervention, the statute mandated that a hearing be
convened to determine whether to grant the applicant a CON.% This hearing was not
conducted by the Division, but by the state’s Administrative Hearing Commission
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(AHC).”™ The Division would then forward the file to the AHC, which would review
the matter de novo—allowing the AHC to consider fitness, usefulness, and convenience
and necessity.”! Missouri law required that any applicant that was incorporated must
be represented at such a hearing by a licensed attorney.” At that hearing, the
intervenor, rather than the applicant, bore the burden of proving that issuing a new
CON would be inconsistent with the public convenience and necessity.” Yet the
statute’s specification that the hearing officer must consider “diversion of revenue or
traffic from existing carriers””* when deciding a contested application implied that the
existing firm need only demonstrate that a new company would draw business away
from the intervenor in order to bar the application from being granted.

The filing of an intervention, therefore, signaled that the applicant for a CON
was in for a costly and time-consuming delay. Not only would an applicant that was
organized as a corporation be forced to hire a lawyer, but the average wait time for
contested applications in 2011 was 154 days, with one applicant forced to wait 1,119
days—more than three years—before obtaining a CON.”> And given the uncertainty
caused by the vague statutory language governing the issuing of CONs, an applicant
choosing to proceed through that route despite the costs faced a very significant risk of
being denied a certificate in the end. As a result, applicants against whom
interventions were filed virtually always chose to narrow their requests for
authorization in order to induce existing firms to withdraw their interventions.

Between 2005 and 2010, there were 76 applications” for CONs to operate
moving companies in the state of Missouri.”® These applications fell into two categories:
17 sought authority to operate statewide,” and all of these applicants were subjected to
one or more interventions by existing firms, for a total of 106 interventions.** The other
59 sought authority to operate either within a “commercial zone” which was statutorily
exempt from the intervention and hearing requirement® —such as within the cities of St.
Louis, Kansas City, Columbia, among others—or within a small radius, or an isolated or
rural geographical area, where they presented little competitive threat to existing firms.

All of the 106 objections were filed by existing moving companies that already
had CONSs.®2 An example of such an intervention is given in Appendix A. All 106 stated
as the sole basis for intervention that allowing a new moving company would cause
“diversion of traffic or revenue.” None of the objections ever alleged any danger to
public health, safety, or welfare, in the event that the application was granted, and none
provided the government with information relating to public health or safety.®> Nor
were Division officials aware of a single case in which the AHC had rejected an
application on the basis of public safety considerations.®

Given that the hearing procedure was expensive, time-consuming, and risky,
most applicants chose to avoid a hearing whenever possible. In 14 of the 17 contested
cases between 2005 and 2011, the applicant responded to the filing of interventions not
by going through a hearing and demanding a certificate, but by withdrawing and
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amending their applications to abandon their request for statewide moving authority
and request instead permission to operate in a small, rural area or within a Commercial
Zone exempt from the intervention and hearing procedure. And in every case in which
an applicant chose to withdraw its statewide request, the intervenors withdrew their
interventions and the requested CON was granted to the applicant. Obviously, if the
intervenors had been concerned with public safety, they would not have withdrawn
their objections simply because the applicant sought to operate in a smaller area rather
than statewide.

For example, when Golden Valley Movers applied for statewide authority, nine
Interventions were filed by existing moving firms; the Division referred the application
to the AHC, but Golden Valley restrictively amended its application to only request
authority to operate in Johnson, Pettis, Henry, Benton, and St. Clair Counties. The
intervening companies then withdrew their Interventions “based upon the amendment
of Applicant’s request of authority to service to, from, and between [these] points.”#
When A Friend With A Truck Movers, LLC, sought authority to operate statewide,
objections were filed by four existing moving companies, and the Division referred the
application to the AHC. But when A Friend With A Truck Movers agreed to restrict the
scope of its requested authority to operate only within the Kansas City Commercial
Zone, the Intervenors were “satisf[ied]” and withdrew their objections.® This pattern
was repeated in all but three cases in which an applicant sought statewide moving
authority.#” In 2010, Billy Holloway, Jr., of Salem, Missouri, filed an application for a
CON for his business, Another Smooth Move, Inc., requesting authority to operate
within a 75-mile radius of Salem. After a notice of his application was published in the
Notice Register, three existing firms filed interventions to his application, all stating as
the basis for intervention that his company would “divert traffic or revenue” from the
intervenors. None stated that Another Smooth Move presented any danger to the
public. When Another Smooth Move’s attorney advised the company’s owner that a
hearing would be an expensive and slow undertaking, the owner amended the
application to request only a 50-mile radius. The intervenors thereupon withdrew their
objections, and the CON was granted.®

In only three cases did an applicant persist, after the receipt of interventions, in
seeking authority to operate statewide. One of these later chose to withdraw its
application and to seek instead authority to purchase an existing statewide CON from
another moving company.* The intervenors responded to this by withdrawing their
interventions, and the applicant was allowed to buy the existing certificate.” Only
two—Daryl Gaines® and All Metro Movers”— chose to go through an administrative
hearing to seek statewide authority.

These data strongly support a public choice interpretation of the CON
requirement, as opposed to a public good interpretation. Had this law been designed to
protect the public health, safety, and welfare, it would not have allowed persons to file
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interventions that provided no data or allegations regarding the consequences for
public health, safety, or welfare if the application were granted. Had the statute been
intended to protect the public from dangerous or incompetent movers, such statements
would have been required to be notarized or sworn, or to specify admissible evidence
relating to public, rather than private concerns. Had it been designed to protect the
public, it would not have explicitly instructed the AHC to consider the “diversion of
traffic or revenue” when considering an application.®® Likewise, if the CON
requirement were an effective means for protecting the general publig, it is unlikely that
an applicant’s decision to amend his application and seek a narrower region for
operation would have resulted in the withdrawal of the objections. Instead of a
statutory regime organized around public concerns, the data reveal the Missouri CON
as a law which served solely the private interests of existing firms against legitimate
competition from newcomers. All of the interventions were limited to established
firms’ concerns that granting a CON would harm their profits.

Equally revealing were the outcomes of the two cases in which applicants chose
to proceed through the hearing process to obtain statewide authorization. Daryl
Gaines’ application had been subjected to three interventions. After a hearing in 2005,
the Administrative Hearing Commission rejected Gaines” application on the grounds
that his proposed business would compete with existing firms. While acknowledging
that “Gaines is in compliance with applicable safety requirements,” and “is in
compliance with applicable insurance requirements,”* the Commission ruled that
“Intervenors...already reliably provide statewide common carrier household goods
service throughout the State,” and that “Gaines’ proposed service would merely
duplicate service already provided.”* Three years later, Gaines filed a new application,
again seeking statewide moving authority. Five existing companies intervened, again
citing as the sole basis of objection that Gaines’ firm would cause “diversion of
revenue” from them. But this time, Gaines chose to amend his application and ask for
authority only to operate within the city of Columbia—whereupon the five existing
firms withdrew their objections, and Gaines was given a Certificate to operate within
that city.

All Metro Movers, on the other hand, succeeded in obtaining statewide moving
authority. Its application was subjected to nine interventions.”*® The Administrative
Hearing Commission found that the company was safe and had all the required
insurance.” And, as in Gaines, the Commission found that All Metro Movers would
compete with existing firms.”® But this time, it concluded that competition was reason
for granting the Certificate: “All Metro’s evidence is sufficient to show a benefit to the
public...from increased competition. The intervenors have focused only on the
detriment to themselves.”* This public benefit, the Commission ruled, proved that
granting a Certificate to All Metro Movers—which had obtained a lucrative Defense
Department contract—was consistent with public convenience and necessity.
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In short, the statutes governing the issuing of CONSs for moving companies in
Missouri were so vague that a fully qualified, fully insured company could not know
whether it would be granted a license on the grounds that competition would benefit the
public, or whether that same competition might count as reason for refusing the
application. Although it is impossible to measure the in terrorem effect that such
vagueness had, the evidence is most consistent with the conclusion that would-be
moving firms sought to avoid going through a hearing whenever possible—even if that
meant accepting a less-than-optimal range of operating authority.

The evidence from the Missouri CON law for moving companies is consistent
with the predictions of public choice theory: the law operated exclusively as a barrier to
entry that benefitted existing firms. It provided no realistic benefit to the general public
in terms of safety, price, availability, or in any other sense.l® Indeed, the state admitted
that it was unaware of any facts to support the conclusion that the intervention
procedure had resulted in the government obtaining information that helped to protect
the general public.1!

On July 10, 2012, shortly after the Federal District Court for the Eastern District of
Missouri was asked to rule on the constitutionality of this law, the state legislature
chose to repeal it, and to replace it with a far more pro-competitive licensing statute
which requires only that a mover be safe, insured, and qualified. Specifically, the
licensing statute now contains no reference to the protection of existing carriers, and
provides only that “[i]f the state Highways and Transportation Commission finds that
an applicant seeking to transport household goods or passengers is fit, willing and able
to properly perform the service proposed and to conform to the provisions of this
chapter and the requirements, rules and regulations of the state Highways and
Transportation Commission established thereunder, a certificate therefor shall be
issued.”'” This statute represents a dramatic change from one of the most anti-
competitive to one of the most pro-competitive licensing regimes in the nation. In the
period since it was signed, the average wait time for a moving license in Missouri has
dropped from 154 days to 19 days.1%

lll. The Constitution And Regulation for The Public Interest
A. The Constitution And Private-Interest Lawmaking

While there may be some argument that CON laws promote a genuine public
good in the realm of public utilities, or markets with monopoly characteristics, they can
have no such justification in normal, competitive markets like the moving industry. In
these areas, CON laws only protect established firms against legitimate competition in
violation of the Due Process and Equal Protection Clauses. %4
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Those Clauses prohibit government from using its power solely to benefit
politically influential groups, as opposed to the general public.’® While legislatures
enjoy broad discretion to define the public interest and to adopt means for securing that
interest, regulation that serves only private interests is arbitrary and discriminatory and
contradicts the principles of due process of law.!% The Constitution’s authors, relying
on five centuries of Anglo-American common law tradition,'” presumed a distinction
between the public interest and the private interests of those “factions” which would
manipulate the political system for their own advantage.!® They believed that equal
laws guaranteeing individual rights, and a judiciary zealously guarding minorities
against legislative exploitation,'® would be the best protections against factional abuses.
Or, in the words of Professor Cass Sunstein, the Constitution contains several
provisions that “focus[] on a single underlying evil: the distribution of resources or
opportunities to one group rather than another solely on the ground that those favored
have exercised the raw political power to obtain what they want.”?

Ideally, courts in constitutional cases scrutinize laws to ask, among other things,
whether they reasonably advance a real public interest, or whether they are mere
exercises of political power for private interest, and thus unconstitutional.
Unfortunately, courts today apply different standards of scrutiny to different types of
cases. For example, laws that differentiate between people on the basis of “suspect
classifications” or that infringe on “fundamental rights,” are subjected to heightened
scrutiny, while laws that infringe on “non-fundamental” rights or “non-suspect”
classifications are reviewed under the extremely deferential standard of “rational
basis.” When courts apply meaningful scrutiny, they stand as a significant check
against the factional or rent-seeking tendencies that plague the democratic legislative
process. But where courts apply excessively deferential review, they blind themselves
to such abuses and allow legislative factions to exploit weaker groups and violate their
rights for self-interested reasons.!"

The consequences of variable standards of scrutiny are often perverse. For
example, in cases involving the dormant commerce clause, courts apply a searching
standard of review to invalidate self-interested legislation that imposes burdens on out-
of-state businesses for the benefit of in-state businesses, without any corresponding
public benefit.""? The Supreme Court rightly regards such laws as harmful to
consumers and entrepreneurs—as well as the national body politic—and as an abuse of
the legislative process for the private benefit of politically well-connected businesses.?
Such laws are a perversion of legislative power, which ought be devoted to public
concerns rather than a scramble for “naked preferences.”'* Likewise, the application of
heightened scrutiny in cases involving freedom of speech or religion have largely
ensured that the “marketplace of ideas”!"® remains free from government favoritism,
and that ideological interest groups do not pervert government powers away from their
intended public uses, toward the promotion of ideas preferred by politically powerful
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groups, or against the ideas of the unpopular.!’¢ For example, when religious groups
seek to use public schools to propagate their views, courts routinely intervene,
declaring that such instances of legislative Capture are contrary to the hands-off policy
of the Establishment Clause: religious groups must spread their messages in the
marketplace of ideas without government assistance.!”

Yet the advent of rational basis scrutiny in cases involving government
regulation of business has resulted in a constitutional “double standard” 118 whereby
courts regularly ignore their duty to guard against the exploitation of government
power by private interest groups. Rational basis review —which applies generally to
government regulation of business or economic transactions— calls for the court to
presume the law constitutional and requires the plaintiff to prove its irrationality.!?
Under this test, the government will prevail even where the challenged law is
ineffective, has little factual support, or has deleterious side-effects. Although the
rational basis test does still bar the government from employing its authority solely to
promote the private interests of politically influential factions,? its extreme pro-
government deference tends to blind courts to the presence of such abuse, and
incapacitate the judiciary as an independent and coordinate branch of government.'?!
This problem is nowhere more obvious than when it comes to the constitutionality of
laws that bar entry into trades or professions.

B. Occupations And Licenses

The Supreme Court first considered the constitutionality of occupational
licensing laws in Dent v. West Virginia,” when it upheld the constitutionality of medical
licensing requirements. Justice Stephen Field, writing for a unanimous Court, ruled
that although “every citizen has the “undoubted[]” right “to follow any lawful calling,
business, or profession he may choose,” government may impose “such regulations as,
in its judgment, will...secure [people] against the consequences of ignorance and
incapacity as well as of deception and fraud.” So long as those regulations were
“appropriate to the calling or profession, and attainable by reasonable study or
application,” they would be upheld. But when such requirements “have no relation to
such calling or profession, or are unattainable by such reasonable study and
application...they can operate to deprive one of his right to pursue a lawful vocation.” 1%
That standard was reaffirmed in 1957, in Schware v. Board of Examiners,>* when the
Court ruled that New Mexico could not bar a person from practicing law because he
was a member of the Communist Party. The state could restrict entry into professions,
but only if those restrictions must be related to a person’s fitness, skills, or knowledge.'®
Otherwise, those restrictions would arbitrarily deprive a person of the liberty to practice
a trade—thus violating the Due Process Clause.
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Over the past decade, the Fifth,'? Sixth,'? Ninth,?® and Tenth'? Circuits have
addressed cases in which occupational licensing laws were used not to protect the
public health, safety, or welfare, but simply to protect established businesses against
legitimate economic competition from newcomers. In Craigmiles v. Giles,* the Sixth
Circuit ruled that a Tennessee law that prohibited people from selling coffins unless
they were licensed funeral directors violated the Fourteenth Amendment because the
licensing requirement bore no realistic connection to public safety. The plaintiffs sought
only to sell coffins, not to officiate at funerals or handle corpses, yet the licensing
requirement would have forced them to spend years learning these and other skills for
which they had no use —a prohibitively expensive burden. This requirement, declared
the court, did not have a reasonable connection to a legitimate public interest, but was
instead aimed at “protecting a discrete interest group from economic competition,”
which “is not a legitimate governmental purpose.”’®" In St. Joseph Abbey v. Castille,' the
Fifth Circuit struck down a similar restriction on the sale of funeral merchandise in
Louisiana, declaring that “neither precedent nor broader principles suggest that mere
economic protection of a particular industry is a legitimate governmental purpose.”*
In Merrifield v. Lockyer, the Ninth Circuit ruled that a licensing requirement for pest-
control workers was unconstitutional where it required extensive training in the use
and storage of pesticides, notwithstanding that the practitioner did not use pesticides.
This requirement applied only to persons dealing with pigeons, rats, or mice, but not to
persons dealing with any other kind of pest, which the court found to be strong
evidence that the law “was designed to favor economically certain constituents at the
expense of others similarly situated.”’®> As with the Fifth and Sixth Circuits, the court
concluded that “mere economic protectionism for the sake of economic protectionism is
irrational with respect to determining if a classification survives rational basis
review.”13 The Tenth Circuit, on the other hand, has ruled that under the rational basis
test, the government may enact barriers to entry for the sole purpose of protecting
established firms against competition.’” The Supreme Court has so far chosen not to
resolve this conflict.

C. The Constitution And CON Laws

But as we have seen, CON laws differ from ordinary occupational licensing laws
in that they do not even purport to restrict entry into a profession based on a person’s
fitness or capacity to practice. Instead, they exist for the explicit purpose of preventing
legitimate competition against a discrete economic interest group. What, then, of their
constitutionality?

The Supreme Court has rarely considered CON restrictions in competitive
markets.!®® Yet in three cases between 1925 and 1935, the Court invoked the rule that
restrictions on a person’s right to economic freedom must bear some sensible
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relationship to protecting the public safety —and must not be used, as CON laws often
are, as a device for creating and maintaining government-run monopolies.

In Buck v. Kuykendall,™* the Supreme Court struck down a Washington state law
imposing a CON restriction on bus companies. The plaintiff, a Washington resident,
sought to operate a bus line between Seattle and Portland, and obtained an Oregon
license, but Washington denied him a certificate on the grounds that existing rail service
between the two cities was “adequate.”'*® He sued, and in an opinion by Justice
Brandeis, the Court ruled that the restriction unconstitutionally burdened interstate
commerce, holding that the “primary purpose” of the statute was “not regulation with a
view to safety or to conservation of the highways, but the prohibition of competition.”
The law “determines not the manner of use, but the persons by whom the highways
may be used. It prohibits such use to some persons while permitting it to others for the
same purpose and in the same manner.”'¥! A year later, in Frost v. Railroad
Commission,'*? the Court again struck down a similar restriction for moving companies.
The California statute in that case required any private carrier to obtain a CON, and be
deemed a common carrier, in order to operate on public streets. In an opinion by
Justice George Sutherland, the Court ruled that this law was “in no real sense a
regulation of the use of the public highways,” but “a regulation of the business of those
who are engaged in using them,” the “primary purpose” of which was “to protect the
business of those who are common carriers in fact by controlling competitive
conditions.” 143

But the case that most directly addressed the use of CON laws to restrict
competition is New State Ice Co. v. Liebmann,** a 1932 decision in which the Court, over a
single dissent, ruled that an Oklahoma law restricting the operations of ice delivery
companies violated the Fourteenth Amendment. That law prohibited the operation of
ice manufacturing and delivery to any business not in possession of a certificate of
authority. To obtain a certificate, an applicant was required to attend a hearing and
prove “the necessity for the manufacture, sale, or distribution of ice” in the locality.s If
there was already a licensed ice manufacturer in the area, and it was “sufficient to meet
public needs,” the application would be denied.*¢ Although the agency could also
consider an applicant’s qualifications, the statute authorized the state to deny license to
tully qualified, experienced, safe, and efficient ice-makers solely because a new business
would compete with existing companies.

When Ernest A. Liebmann began constructing an ice plant, existing ice
businesses sought an injunction to prohibit him from entering the business. The District
Court refused to issue the license, concluding that the manufacture and delivery of ice
was not a public utility, and therefore not properly subject to a CON requirement.'#’
Outside the context of public utilities, such laws tended to establish cartels, by enabling
existing businesses to block competition and keep up their prices without any
corresponding public benefit. Indeed, the District Court noted that the statute had
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already caused such consequences: “the act of the Legislature here under consideration
in its actual operation and effect has had the result in many cities and towns of the state
of absolutely destroying all competition in the manufacture and distribution of ice,”
wrote Judge John C. Pollock. “[T]he act has had in actual operation the effect of
enhancing the price charged by the ice plants to the consumers of ice when and where
competition has been eliminated.”*** But the more conclusive objection was that
applying CON restrictions to a fully competitive market like the ice-making and
delivery business created a barrier to entry that benefited private interests—the
established ice-makers—and restricted the liberty of entrepreneurs.'¥ The statute did
not bar fraudulent or unsafe practices, but only allowed existing firms to reap
monopoly benefits.’® The legislature could not simply declare by ipse dixit that a fully
competitive market like the ice business was a public utility, subject to a CON
restriction.

The Tenth Circuit affirmed.’®" As with the District Court—and, ultimately, the
Supreme Court’s—the Court of Appeals based its conclusion not on economic theory
but on a constitutional analysis of individual rights informed by economic realities.'>2
The right to practice a trade or profession was among the liberties protected by the
Fourteenth Amendment, and although the government could restrict that freedom so as
to protect the general public from harm, it could not arbitrarily restrict that freedom,
either to benefit politically powerful interest groups, or as a capricious and senseless
act.’® Thus government could regulate all businesses to protect the public safety, but
the propriety of regulations depended in part on the characteristics of the markets to
which those regulations applied.’® Businesses that enjoyed a special relationship to the
government, or industries featuring certain monopoly characteristics could be more
closely regulated than ordinary, fully competitive businesses.’®® But such justifications
could not apply to ordinary, competitive industries. In these markets, “the right to
engage in a business...is a matter of common right,” and “a limitation” on entry would
be “[a] great[] encroachment on the rights of the citizen.... [T]o justify such a limitation,
there must exist strong][] circumstances, making the regulation necessary in order to
protect the public.”"* No such circumstances existed in the ice business, which was a
fully competitive industry with relatively low start-up costs and few opportunities for
monopolistic behavior that might warrant price regulation or entry restriction.'”

The law fared no better before the Supreme Court. In a 6-2 opinion by Justice
Sutherland,'® the Court ruled that the manufacture and delivery of ice was not a public
utility, but a fully competitive industry, where barriers to entry tended to perpetuate,
rather than alleviate, monopoly.'® Although ice might be an important commodity, the
same was true of many other ordinary commodities; that was not enough to make the
business a utility like a publicly-owned railroad, or a natural monopoly like a ferry.
Government could more closely regulate the latter types of businesses because
consumers lacked the full degree of choice that would prevent businesses from taking
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advantage, or because government granted such businesses special privileges for which
it might impose certain demands in return.!® But the ice business was not a beneficiary
of such privileges, nor did it feature natural barriers to competition greater than those
existing in any ordinary business. The Oklahoma law did not, therefore, counteract a
perceived market failure, but simply excluded newcomers from the marketplace, for
private benefit:

Stated succinctly, a private corporation here seeks to prevent a competitor
from entering the business of making and selling ice.... There is no
question now before us of any regulation by the state to protect the
consuming public.... The [law’s] aim is not to encourage competition, but
to prevent it; not to regulate the business, but to preclude persons from
engaging in it. There is no difference in principle between this case and
the attempt of the dairyman under state authority to prevent another from
keeping cows and selling milk on the ground that there are enough
dairymen in the business; or to prevent a shoemaker from making or
selling shoes because shoemakers already in that occupation can make
and sell all the shoes that are needed.’é!

Two years after New State Ice, the Supreme Court began the famous “Switch in
Time” line of cases, which among other things created the “rational basis test” for
economic regulations.’®? Yet the Court has never repudiated New State Ice, and in 1941,
well after the new regime was in place, it employed a similar analysis to invalidate a
New York law requiring a CON before a business could open a milk processing facility.
In H.P. Hood & Sons v. DuMond,'® the Court made clear that the restriction —which was
not “supported by health or safety considerations but solely by...limitation of
competition” % —was unconstitutional. Of course, the state could impose regulations
on milk production and shipping so as to protect public safety, but not for purposes of
economic protectionism. “This distinction between the power of the State to shelter its
people from menaces to their health or safety and from fraud, even when those dangers
emanate from interstate commerce, and its lack of power to retard, burden or constrict
the flow of such commerce for their economic advantage, is one deeply rooted in both
our history and our law.”16> The concept of “destructive competition,” at which the
statute explicitly aimed, was not enough to allow the state to restrict the rights of
entrepreneurs. True, DuMond, like Buck, was decided on Commerce Clause grounds.16
But the Court has elsewhere made clear that the Fourteenth Amendment also bars states
from imposing barriers to economic competition that serve solely to protect established
industries against legitimate competition.”

Yet where DuMond’s anti-protectionism rationale is faithfully followed in today’s
Commerce Clause jurisprudence,'®® intra-state discrimination, such as CON laws, which
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offend constitutional values of liberty and equality, can often escape the judiciary’s
notice thanks to rational basis scrutiny. That is because this test is so deferential toward
the government that courts presume a challenged regulation constitutional and
construe any possible doubts in favor of the government. Some courts have even gone
so far as to say that facts are irrelevant in rational basis cases,'® and that a court may
devise its own rationale to support a challenged law, even where no evidence supports
that justification, and even where the state itself has abandoned that justification.'”® The
Supreme Court has backed away from these extreme interpretations of the rational
basis test,'”! but it is clear that the level of deference accorded to economic regulations
under rational basis still masks a great deal of private exploitation of government
power.'”? If a court must uphold the constitutionality of an economic regulation
whenever the legislature might have thought—or even just claimed —that it related
somehow to a public interest, then laws restricting the liberties of innocent
entrepreneurs simply to benefit politically influential insiders can evade constitutional
boundaries designed to protect individual rights. Rational basis review thus
encourages, if it does not actually require, courts to require the constitutional violations
of individual rights categorized as “economic.”'”

The Missouri case provides a good example of how this might happen.
Although in the end, no court addressed the constitutionality of that law before it was
repealed, one can easily imagine a judge upholding it despite the overwhelming
evidence that the law served no genuine public interest. If, as some courts have
declared, the question in a rational basis case is not whether the law actually serves a
public interest, but whether lawmakers could have believed it would, then a judge
might have felt constrained to ignore this evidence, and resolve the case on the basis of
a purely imaginary justification of the statute.”” In fact, a Virginia federal district court
recently dismissed a constitutional challenge to a CON law on the grounds that “[t]he
concept of” that law was to address “a legitimate government interest.”’”> Under the
rational basis test, the court ruled, any evidence regarding “the benefits of allowing [the
plaintiffs] to engage in their profession” or “about the negative effects of [the
challenged] laws” were “entirely beside the point.”'7¢ Thus “[e]ven if plaintiffs had
evidence that Virginia’s [CON] laws do not in fact advance [the government’s asserted]
interest,” such evidence “would be of no moment.”’”” That decision was in error, at
least for procedural reasons,'” but it is hardly the only instance in which a court,
applying rational basis deference, has ignored the clear rent-seeking abuses at the heart
of a licensing law.'”” Worse yet, the Tenth Circuit has ruled that economic regulations
need not bear any relationship to public health, safety, or welfare in order to survive
rational basis scrutiny: the legislature may bar competition for the sole purpose of
granting a privilege to existing firms.'® A more realistic rational basis review —and a
more balanced understanding of the legitimate state interest prong of that test—would
hold that while the legislature has broad authority to regulate economic activities to
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protect public health, safety, and welfare, it has no rightful authority to restrict an
entrepreneur’s economic freedom of choice in order to serve the private interests of
politically powerful factions.

Conclusion

While courts defer to the legislature’s decision that a certain industry needs
regulation, or that a particular kind of regulation is appropriate, they cannot acquiesce
in arbitrary restrictions of liberty, or regulations that do not realistically promote public
goals. When a law bars a person from engaging in a trade solely in order to promote
the private interests of established firms, the courts should intervene to protect the
entrepreneur’s right to earn a living —a right, after all, which is deeply rooted in this
nation’s history and tradition,'®! with roots reaching deep into the common law.1#2
Indeed, Justice William Douglas called the right to work to support oneself at a
common occupation “the most precious liberty that man possesses.”'® The Supreme
Court has accordingly allowed states to bar entry into certain professions only where
doing so is reasonably related to the applicant’s skills and qualifications.®®* Where the
restrictions bear no such relationship, but only protect established insiders from
competition, the Court has ruled them unconstitutional.!®s

CON restrictions do not purport to relate to a person’s qualifications or skills.
They exist for the explicit purpose of barring economic competition against established
firms. Such restrictions on entry may perhaps have some justification in some special
kinds of markets, but they cannot be justified in ordinary, fully competitive markets
such as the moving industry. The now-repealed Missouri statute regulating the moving
industry provides a prime example of how CON laws operate in the real world.
Existing firms wield them as a weapon against competition without regard for public
safety considerations, and because the costs of regulation are so severe for newcomers,
it is a very effective weapon, indeed. The consequences are higher costs for consumers,
and, what is worse, fewer economic opportunities for the wealth-creating entrepreneurs
who drive the nation’s economy and who need economic opportunity the most.’® In
ordinary, competitive markets, therefore, CON laws are unconstitutional.
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» 601 KY. ADMIN. REGS. 1:030(4) (2012).

% Henry Vogt Machine Co., 416 S.W.2d at 727-28.

25



27 Cf. Consolidated Coach Corp. v. Kentucky River Coach Co., 249 Ky. 65, 74-75 (1933) (applying, under
predecessor statute, the “rule of prohibition” that so long as an existing company is already adequate, or
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DAVID SYME, OUTLINES OF AN INDUSTRIAL SCIENCE 56 (1876): “Every one knows that excessive competition
produces enormous waste, and that it leads to the perpetration of fraud, the extent of which is generally
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dubious theory became the basis of various antitrust regulations, see DOMINIC T. ARMENTANO, ANTITRUST
AND MONOPOLY: ANATOMY OF A POLICY FAILURE 63-64, 171-72 (2d ed. 1990). The merits of that theory are
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and adversely affect other carriers operating in the territory...[and] will benefit and protect...the motor
carrier business....”).

52 Jones, supra note 7 at 486.

53 Oliver Wendell Holmes, The Path of The Law, 10 HARV. L. REV. 457, 469 (1897).
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in violation of the Equal Protection Clause. Whatever may have been true of Merrifield, therefore,
licensing requirements like CON laws that give licensees the privilege of essentially vetoing the economic
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here. A particularly helpful article on early CON law cases is Michael ]. Phillips, Entry Restrictions in the
Lochner Court, 4 GEO. MASON L. REV. 405 (1996).

139 267 U.S. 307 (1925). Buck was decided along with a companion case, Bush Co. v. Malloy, 267 U.S. 317
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manufacture-and-distribution-of-ice-act.pdf.

146 Id

147 42 F.2d 913, 917-18 (W.D. Okla. 1930).

18 Id. at 918.

32



149 See id. (“The manufacture and sale of a commodity such as ice is a useful and honorable private
business and calling in which any citizen so disposed has the undoubted right under our Constitution
and laws to engage by investing his capital and selling his time and energy, at any time, and in any
suitable and convenient place his judgment may dictate to him.”).

1% See id. (existing firms “would not invite the competition the operation of defendant's plants will bring
them.”).

15152 F.2d 349 (10th Cir. 1931).

152 A common accusation against the “Lochner era” judiciary is that it based its decisions on “economic
theory.” In reality, the decisions of this era were based on a robust conception of individual liberty that
traced back to the classical liberal views of the Constitution’s framers. See SANDEFUR, supra note 4 at 83.
Neither Lochner nor the other cases associated with this tradition were based on economic considerations.
On the contrary, in these cases, it was the defenders of the legislation who asserted economic theories; in
their view, economic factors should trump the long-standing precedent protecting an individual’s right to
economic autonomy. This is why Louis Brandeis, as an attorney supporting minimum wage legislation,
submitted the famous “Brandeis Brief” putting forward economic arguments. See generally David P.
Bryden, Brandeis’ Facts, 1 CONST. COMMENT. 281 (1994). In cases like Muller v. Oregon, 208 U.S. 412 (1908),
or Adkins v. Children’s Hospital, 261 U.S. 525 (1923), it was the advocates of government intervention—not
its opponents—who argued that economic factors justified state intrusion on traditional realms of
individual choice. This was the main thrust of Roscoe Pound’s famous argument that by rejecting such
arguments, the courts were ignoring the “realities” of modern industrial life. See generally Roscoe Pound,
Mechanical Jurisprudence, 8 COLUM. L. REV. 605 (1908).

15352 F.2d at 351-52.

1 Id. at 353 (“The inquiry then is whether the manufacture and sale of ice is a business affected with a
public interest to the extent required to justify the regulations sought to be imposed. This requires an
examination into the nature of the business, the features thereof which touch the public, and the abuses
reasonably to be feared.”).

155 Id

156 Id. at 354.

157 Id. at 355 (“while ice is an essential commodity, there is both potential and actual competition in such
business sufficient to afford adequate protection to the public from arbitrary treatment and excessive
prices.”).

18285 U.S. 262 (1932). Justice Cardozo did not participate.

1% Id. at 278 (“the practical tendency of the restriction, as the trial court suggested in the present case, is to
shut out new enterprises, and thus create and foster monopoly in the hands of existing establishments,
against, rather than in aid of, the interest of the consuming public.”).

1 In Munn v. Illinois, 94 U.S. (4 Otto) 113 (1877), the Supreme Court held that although the grain silos at
issue did not meet the definition of monopoly or utility, they were nevertheless in a unique market
position such that they were “affected with a public interest,” and thus were similar to monopolies, and
could be regulated on that account. Id. at 126. In dissent, Justice Stephen Field argued that this theory
unduly expanded the concept of monopoly. Id. at 140 (“If this be sound law, if there be no protection,
either in the principles upon which our republican government is founded, or in the prohibitions of the
Constitution against such invasion of private rights, all property and all business in the State are held at
the mercy of a majority of its legislature.”). But Field did not dispute that actual natural monopolies or
franchises could be closely regulated by the government. See further PAUL KENS, STEPHEN FIELD: SHAPING
LIBERTY FROM THE GOLD RUSH TO THE GILDED AGE ch. 5 (1997).

1! New State Ice, 285 U.S. at 278-79. Justice Brandeis’ dissent, joined by then-Justice Stone, has become a
classic, far more often cited and quoted than the majority opinion. See Sandefur, Insiders, Outsiders, supra
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note 10 at 413-15. Although Brandeis’ argument that states should be free to “experiment” with
regulatory schemes has frequently been cited with approval, few writers have acknowledged the
majority’s answer, that “experimentation” is not a permissible excuse to violate the Constitution. See New
State Ice, 285 U.S. at 279-80. It is noteworthy that Brandeis and Stone were the only judges, out of the 12
that reviewed the constitutionality of the Oklahoma law, who found any merit in it. Even then, as
Phillips observes, supra note 138 at 443-47, Brandeis” argument in favor of the law is notably weak.
Brandeis essentially admitted that it was private interest legislation designed to establish a cartel: “Trade
journals and reports of association meetings of ice manufacturers bear ample witness to the hostility of
the industry to such competition, and to its unremitting efforts, through trade associations, informal
agreements, combination of delivery systems, and in particular through the consolidation of plants, to
protect markets and prices against competition of any character.” New State Ice, 285 U.S. at 292-93
(Brandeis, J., dissenting).

162 Nebbia v. New York, 291 U.S. 502, 537-38 (1934). Nebbia, however, still maintained that “arbitrary or
discriminatory” laws would still be unconstitutional under the Fourteenth Amendment. Id. at 537.

163 336 U.S. 525 (1949).

164 Id. at 531.

165 H. P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 533 (1949).

166 Tt is hard to see why courts should regard interstate protectionism and intrastate protectionism
differently. The Constitution contains no explicit prohibition on either; the prohibition on interstate
protectionism that is a bedrock of dormant commerce clause jurisprudence is, as DuMond makes clear,
heavily based on the context and background of the Commerce Clause. But the guarantee of the right of
all persons to engage in trades free of arbitrary state interference is equally well-grounded in the
background of the Fourteenth Amendment. One author has attempted to distinguish the two on the
grounds that “[t]he policy behind preventing interstate economic protectionism is to prevent barriers to
the development and maintenance of a national marketplace,” and “the textual hook for interstate
economic protectionism’s unconstitutionality derives from the enumerated [power] of the federal
government over interstate commerce.” Katharine M. Rudish, Note: Unearthing the Public Interest:
Recognizing Intrastate Economic Protectionism As A Legitimate State Interest, 81 FORDHAM L. REV. 1485, 1525-
26 (2012). But the prohibition on interstate protectionism is at least equally rooted in an intent to protect
every person’s freedom to engage in a trade across state lines. See BERNARD H. SIEGAN, ECONOMIC
LIBERTIES AND THE CONSTITUTION 101-02 (1980). And the Fourteenth Amendment’s Due Process, Equal
Protection, and Privileges or Immunities Clauses were aimed at preventing barriers to the development
and maintenance of a free marketplace within states —that is, to protect the freedom of industry. See
SANDEFUR, supra note 4 at 39-44. As the Court recently reminded us, the purpose of the federalist
structure is to protect individual freedom. Bond v. United States, 131 S. Ct. 2355, 2364-66 (2011). While
the “textual hook” for barring interstate protectionism is Congress’ exclusive power over the matter, the
“textual hook” for prohibiting protectionism within the state is the Amendment’s guarantee against states
depriving people of liberty without due process of law, or denying them equal protection, or abridging
the privileges or immunities of citizens. This last has a particularly strong connection to anti-
protectionism, given that the Fourteenth Amendment’s Privileges or Inmunities Clause was based
largely on Justice Bushrod Washington’s anti-protectionist interpretation of the Article IV Privileges or
Immunities Clause in Corfield v. Coryell, 6 Fed. Cas. 546 (C.C.E.D. Pa. 1823). See SANDEFUR, supra note 4 at
41. One might also contend that the dormant commerce clause is rooted in preventing the economic,
political, and social disruption caused by states erecting protectionist barriers. This is no doubt true. See,
e.g., Adam Badawi, Unceasing Animosities and the Public Tranquility: Political Market Failure and the Scope of
the Commerce Power, 91 Cal. L. Rev. 1331, 1333 (2003) (“Curtailing the economic chaos created by a dearth
of centralized power was a prominent motivation for including the Commerce Clause among the
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enumerated powers of Congress.”). But similar economic, political, and social disruption results from
intrastate barriers. See, e.g., Chaddock v. Day, 75 Mich. 527, 531-32 (1889) (“It is quite common in these
later days for certain classes of citizens—those engaged in this or that business— to appeal to the
government —national, state, or municipal —to aid them by legislation against another class of citizens
engaged in the same business, but in some other way. This class legislation, when indulged in, seldom
benefits the general public, but nearly always aids the few for whose benefit it is enacted, not only at the
expense of the few against whom it is ostensibly directed, but also at the expense and to the detriment of
the many, for whose benefit all legislation should be, in a republican form of government, framed and
devised. This kind of legislation should receive no encouragement at the hands of the courts.”).
Anticompetitive legislation disrupts society, creates resentment, and unjustly deprives people of
opportunities within states, too. See Sandefur, Insiders, Outsiders, supra note 10 at 407-08. The Fourteenth
Amendment was written to provide federal protection against such disruptions.

167 See, e.g., Metro. Life Ins. Co. v. Ward, 470 U S. 869, 878 (1985).

168 See, e.g., Granholm v. Heald, 544 U.S. 460, 472-73 (2005).

169 See, e.g., Beach Communications, 508 U.S. at 315.

170 See, e.g., Shaw v. Oregon Public Employees’ Retirement Bd., 887 F.2d 947, 948 (9th Cir. 1989) (“courts
may properly look beyond the articulated state interest in testing a statute under the rational basis test....
A court may even hypothesize the motivations of the state legislature to find a legitimate objective
promoted by the provision under attack.” (citations and quotation marks omitted)).

71 See, e.g., Romer v. Evans, 517 U.S. 620, 632 (1996).

172 See SANDEFUR, supra note 4 at ch. 6.

17 In consequence, plaintiffs often struggle to characterize economic freedom as some kind of preferred
freedom, so as to qualify for meaningful judicial scrutiny. For example, a series of lawsuits challenging
state laws against the sale of sexual devices failed to convince courts to apply the heightened scrutiny
applicable to “privacy” rights; instead, the courts characterized the right at issue as economic, applied
rational basis review, and upheld the challenged statutes. Williams v. Morgan, 478 F.3d 1316, 1320-21
(11th Cir. 2007); Williams v. Attorney General of Ala., 378 F.3d 1232 (11th Cir. 2004); Pleasureland
Museum, Inc. v. Beutter, 288 F.3d 988 (7th Cir. 2002). But while laws against sale were held constitutional,
laws prohibiting advertisement were held unconstitutional, because the courts applied heightened
scrutiny. See This That And The Other Gift and Tobacco, Inc. v. Cobb County, 439 F.3d 1275 (11th Cir.
2006) (challenging laws against advertising sale of adult novelties).

'7¢ Cf. Pontarelli Limousine v. Chicago, 704 F. Supp. 1503, 1516-17 (N.D. IIL. 1989) (upholding
discriminatory taxi regulation that “just barely” satisfied the Equal Protection Clause); Executive Town &
Country Services, Inc. v. Atlanta, 789 F.2d 1523, 1528 (11th Cir. 1986) (upholding a minimum price
requirement for limousines which was designed to prevent competition with taxicabs, despite the court’s
recognition that “[t]he city’s reasons for legislating these minimum fare regulations are not very
compelling,” and “passed the ‘rational basis’ test...with little room for comfort.”).

175 Colon Health Ctrs. of Am., LLC v. Hazel, 2012 WL 4105063 at *5 (E.D. Va. Sept. 14, 2012).

176 Id

771d. at *6.

178 The court erroneously dismissed the complaint prior to factfinding, theorizing that under rational basis
review, the plaintiffs could prove no set of facts that could entitle them to relief. Id. But the Supreme
Court has made clear that plaintiffs in rational basis cases are entitled to engage in discovery and
introduce evidence to prove their cases, if the complaint is adequately pled. See Borden’s Farm Products
v. Baldwin, 293 U.S. 194, 209 (1934); Nashville, C. & S. L. Railway v. Walters, 294 U.S. 405, 414-15 (1935);
Polk Co. v. Glover, 305 U.S. 5, 9-10 (1938). See further Timothy Sandefur, Rational Basis And The 12(b)(6)
Motion: An Unnecessary “Perplexity,” avail. at http://ssrn.com/abstract=2229261 (visited Apr. 29, 2013).
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179 See, e.g., Meadows v. Odom, 360 F. Supp. 2d 811 (M.D. La. 2005), vacated as moot, 198 Fed. Appx. 348
g pp PP

(5th Cir. 2006).

180 Powers, 379 F.3d at 1221 (“intrastate economic protectionism constitutes a legitimate state interest.”).
181 Cf. Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997).

182 See generally SANDEFUR, supra note 4 at 17-25.

183 Barsky v. Bd. of Regents, 347 U.S. 442, 472 (1954) (Douglas, J., dissenting).

184 See, e.g., Schware, 353 U.S. at 239.

185 See, e.g., New State Ice, 285 U.S. at 278-79; Buck, 267 U.S. at 313; Frost, 271 U.S. at 591-92.

186 See Sandefur, Insiders, Outsiders, supra note 10 at 405-08.
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